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PROCEEDINGS
(9:05 a.m.)
JUDGE BARNETT: Good morning. All but
the witness may please be seated.
Whereupon- -
AARON HARRISON,
having been first duly sworn, was examined and
testified as follows:

MR. RICH: Your Honor, i1f I may, just
responding to yesterday's suggestion that we confer
about potential dates for closing argument, we'd
like to propose four dates.

JUDGE BARNETT: Sure.

JUDGE STRICKLER: It's going to take that
long?

(Laughter)

MR. RICH: As you wish. That work for at
least counsel, and those are the 13th, 14th, 17th,
and 18th of July. If we need to find other dates,
we will. Following that date, it might require
pushing out a bit because of other commitments.

JUDGE BARNETT: Is any of those days a
Wednesday?

MR. RICH: 1It's a Thursday, Friday,

Monday, Tuesday.

Heritage Reporting Corporation
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' 1 JUDGE BARNETT: Okay. A little private
‘ 2 consult here. How about the 18th?
3 MR. RICH: Done. Thank you.
4 JUDGE BARNETT: Great. Thank you.
5 MR. RICH: Thank you.
6 MR. HANDZO: One other housekeeping

7 matter before we begin with Mr. Harrison, there are
8 certain exhibits that I would like to move into

9 evidence. They've been discussed with counsel, and
10 there is no objection to them.

11 JUDGE BARNETT: Thank you.

12 MR. HANDZO: And so those, for the

13 record, are Exhibits 53, 60, 61, 62, 63, 64, 270,

. 14 320, 321, 327, 328, 329, 330, 331, and 332.
1 15 JUDGE BARNETT: Hearing no objection,
’ 16 those --
r 17 MS. SINGER: No objection, sorry.
| 18 JUDGE BARNETT: -- enumerated exhibits

19 are admitted.

20 (Joint Exhibit Numbers 53, 60, 61, 62,
21 63, and 64 were marked and received into evidence.)
22 (SoundExchange Exhibit Numbers 270, 320,
23 321, 327, 328, 329, 330, 331, and 332 were marked
24 and received into evidence.)

25 MR. HANDZO: Thank you. And with that,

| Heritage Reporting Corporation
‘ (202) 628-4888
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SoundExchange will call its next witness,
Mr. Harrison.
JUDGE BARNETT: Thank you, Mr. Handzo.
Mr. Harrison has been sworn.
DIRECT EXAMINATION

BY MR. HANDZO:

Q. Good morning, Mr. Harrison.
A. Good morning.
Q. For the record, could you just introduce

yvourself to the Judges, please.

A. My name is Aaron Harrison. I'm a senior
vice president of digital and business and legal
affairs at Universal Music Group.

Q. And, Mr. Harrison, how long have you held

that position with Universal Music Group?

A. I've been senior vice president since
2013.

Q. What are your responsibilities in that
position?

A. Well, I negotiate digital music licenses

for the entire repertoire of Universal Music Group,
all of its labels and third-party associated
companies with various digital music services.

Q. Are there others who work with you to do

that?

Heritage Reporting Corporation
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A. Yes, we have a team of about 10 lawyers

and five or six business development executives.

Q. And do those folks report to you?
A. There are two attorneys who report to me.
Q. Okay. And how long have you -- I'm

sorry. I think you told us how long you've held
that position. But have you held other positions
with UMG before that?

A. Yegs. 1I've been at UMG for about 11 years
now, started as a director and was promoted to vice
president and then to senior vice president.

Q. Could you tell the Judges your
educational background.

A. Sure. I got a Bachelor of Arts in
economics from Pomona College and a law degree from
Yale Law School.

Q. In between graduation from Yale and
starting at UMG, were there other job positions that
you held?

A. Yes. I started out as a corporate
associate at Munger, Tolles & Olson and then moved
over to Manatt, Phelps & Phillips as a music
associate.

0. Mr. Harrison, you have a binder in front

of you that should have two tabs, Number 32 and

Heritage Reporting Corporation
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Number 49. Do you see those?

A. Yes.

Q. And is that your written direct testimony
in this case, Exhibit 32, and your written rebuttal
testimony in this case, Exhibit 497

A, Yes.

MR. HANDZO: Your Honor, at this time, I
would move the admission of Exhibits 32 and 49.

MR. LARSON: No objection.

MR. TOOF: No objection.

JUDGE BARNETT: 32 and 49 are admitted.

(Joint Exhibit Numbers 32 and 49 were
marked and received into evidence.)
BY MR. HANDZO:

Q. Mr. Harrison, we'll talk just a little
bit about UMG. First of all, can you tell us what
UMG's market share is? And let's start with, if you
can distinguish it, its market share by ownership.

A. Sure. The overall market share for UMG
for recorded music is about 36 percent, but for
ownership, it's about 29 percent.

Q. Okay. And the -- the delta, then, is
distributed labels?

A. Yes.

Q. Can you name some of UMG's labels?

Heritage Reporting Corporation
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A. Well, we own a number of labels including
Interscope, Motown, Virgin, Blue Note. We also
distribute a number of third-party labels including
Digsney, Big Machine, Concord, and Glassnote.

Q. Okay. And who are some of UMG's
best-known contemporary artists?

A. Well, we have a number of artists in the
top 40, including today I just read that we have
five of the top albums on the Billboard 200, four of
those by individual artists, Logic, Chris Stapleton,
Drake, and Kendrick Lamar. The fifth was the
Guardians of the Galaxy sound track.

Q. Okay. And are there other notable
contemporary artists for UMG?

A. Yes, we have well-known artists across
different genres. For instance, in R&B and hip-hop,
we have Drake, Kendrick Lamar, Eminem, Kanye West.
In the country genre, we have Dierks Bentley,

Luke Bryan, Eric Church. 1In the rock genre, we have
U2, Maroon 5, and The Killers.

0. And since you mentioned genres, are there
particular genres where UMG is sort of particularly
strong in the market?

A. Well, we're strong across all genres.

Our highest market share percentages would be in

Heritage Reporting Corporation
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jazz, about 50 percent, country at about 45 percent,
and pop and R&B hip-hop at around 40 percent.

Q. I was asking you about contemporary
artists. How about the sort of catalogue artists
that people like me would be more familiar with?
Who are some of those?

A. Well, we have a huge catalogue of -- of
artists for the -- you know, the entire 20th
Century. Some of our most notable catalogue artists
would be Bob Marley, Ella Fitzgerald, John Coltrane,
and Patsy Cline.

Q. And you mentioned the top 200 Billboard

charts now. Who holds the top five spots right now?

A. Universal.

Q. All five top spots?

A. That's right.

Q. Mr. Harrison, you testified in the SDARS

II case, did you not?

A. Yes.
Q. Okay. And can you tell the Judges
basically how the -- that market that you function

in, that UMG functions in, has changed since that
time?
A. Well, it has continued to transition more

to a streaming or access model from the traditiomal

Heritage Reporting Corporation
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sales model. So, you know, over the last decade,

we've moved from physical CD sales as our primary

driver of revenue through to digital downloads and
now to streaming.

You know, a few years ago, digital
downloads were probably our single top revenue
driver, but they've declined substantially since
2014 and now are declining even faster than CD
sales, to the point where streaming now is the
majority of our revenue for 2016.

Q. And with respect to that group of
streaming, has there also been a growth in the
degree to which that streaming is done on a mobile
basis?

A. Yes. I mean, with the proliferation of
-- of mobile devices, almost everyone has a
Smartphone these days, even kids as young as nine to
ten have Smartphones. And younger consumers, in
particular, are really a mobile first demographic,
where, you know, they're not entering the music
space through the desktop anymore, which is part of
the reason why Spotify at the end of 2013 introduced
its mobile shuffle free tier because they saw that
their -- the funnel of the free ad-supported tier

was stagnating, so they had fewer users that they

Heritage Reporting Corporation
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could up-sell to the subscription service. They

therefore launched a mobile shuffled tier to get
additional users who were previously limited to the
desktop tier for free. Now they can get the free
service on mobile in a more limited manner than if
they subscribed.

0. And in addition to the proliferation of
iPhones and nine- and ten-year-olds having them,
have there been other changes in broadband networks
or WiFi or that sort of thing that have impacted
that?

A. Well, sure, WiFi connectivity has gotten
much more broad. There are many cities that are
fully covered with WiFi networks. You can get
connectivity now in the -- in the gym and on -- on
trains in some -- in some areas; whereas, you know,
previously you really had to download content in
order to listen to your music, you know, on the
train or in the gym.

JUDGE BARNETT: Mr. Harrison, does it
matter to UMG whether the device, the receiving
device, is a desktop or a mobile device?

THE WITNESS: Well, it -- what matters to
us at the end of the day is where we can make the

most money. You know, in terms of devices, it

Heritage Reporting Corporation
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really has to do with the -- the usefulness of that
device. So a big reason why we had wanted to and
Spotify had wanted to limit usage on a free tier to
desktop is because it's -- there are -- there are
fewer places where you can use the desktop. And
mobility opens you up to the freedom of listening to
your music whenever and wherever you'd want it.

So that's the main distinction with
devices from UMG's perspective, is how convenient
and how often you can actually use that versus how
limited you might be able to use the device in other
circumstances. So a desktop, for instance, is just
a more limited user experience than a mobile device.

JUDGE BARNETT: So it's a matter of
monetization on the -- on the mobile device, not the
fact that it's mobile?

THE WITNESS: Yes. I mean, monetization
is a very important point. We generally charge more
for mobile use because mobile devices are more
portable, so they're easier to use in different
places. So it's not -- it's not necessarily that
the -- the Services can monetize more easily on a
mobile device than they can on a desktop device, but
it's that the user is buying more convenience or |

usefulness to the device itself within the terms of

Heritage Reporting Corporation
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a mobile phone versus a desktop computer.

JUDGE BARNETT: So you said we usually
charge more. Is there a difference in your license
fee for a mobile use as opposed to a stationary use?

THE WITNESS: Historically, we've had a
mobile uplift, where, you know, the -- at the
beginning, we -- kind of subscription services, we
actually had a higher per play for portable services
than for non-portable services. Non-portable
services started out as a penny per play. Portable
services were two pennies per play.

In addition, when plays in certain
services had -- happened on mobile devices, we would
-- we would charge more. So if some services were
distinguishing between desktop plays and mobile
device plays, we would charge more for the mobile
device plays than for the desktop plays.

JUDGE BARNETT: Do the Services continue
to make those kinds of distinctions?

THE WITNESS: The way the distinctions
happén now is more along the lines of‘what devices
you can access the service on. So they don't
distinguish as much on a play-by-play basis. It's
more on a tier-by-tier basis. So as I was saying

before, you know, Spotify started out where they

Heritage Reporting Corporation
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limited mobility just to their paid tier. If you
were a free user, you could only use it on the
desktop. If you wanted to use it on your phone, you
had to pay. That was the primary up-sell to getting
the Premium tier, was you could now listen to your
music on the go.

Now the -- there are other services like,
for instance, the Amazon service where they have an
Echo or an Alexa tier, which is $3.99, and for those
tiers you can only -- or for that tier, you can only
listen to devices that are home-based devices like
the Echo or the Amazon Dot. And if you want to get
it on your mobile phone or any kind of cellular
connected service, you have to pay the $9.99.

JUDGE BARNETT: But as to UMG, is there a
different licensing fee that you charge Amazon for
the Echo as opposed to Prime Music free tier or All
Access or whatever their --

THE WITNESS: Yes, we charge different
content fees for each tier.

JUDGE BARNETT: Okay. Thank you.

THE WITNESS: You're welcome.

BY MR. HANDZO:
Q. You mentioned earlier that physical and

digital sales have been declining. And particularly

Heritage Reporting Corporation
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with respect to downloads, what's the magnitude of

the decline these days?

A. It's over 20 percent year on year.

Q. And what are your expectations, what are
UMG's expectations with respect to whether that
decline is going to continue in the future?

A. We think that the download decline in
particular is going to continue. The physical
decline may -- is starting to flatten out; whereas
we're now -- we used to see double-digit declines in
CD sales. Now we're seeing single digit declines.
And I think part of that is because the -- the base
of sales is now becoming smaller and it's -- it's
just becoming more of a niche product that's sold in
certain places and certain stores.

But the -- and that's more -- it's
becoming more of a collectible type product which
hag its own separate definable value; whereas
downloads are really competing in the same digital
space as streaming. So as more and more users are
converting to the streaming model, there's no need
to buy downloads anymore. So downloads, I think,
could potentially accelerate their decline. They
have -- the decline has accelerated in the last

couple of years, you know, and there are rumors of,

Heritage Reporting Corporation
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you know, iTunes just closing its download store

entirely and moving completely into subscription

streaming.

Q. Okay. So as downloads fall, where does
UMG look to replace those -- those revenues?

A. Primarily through on-demand subscription
services.

Q. Is there a difference in how UMG prices
content on -- in the streaming world compared to how

it used to price when it sold downloads and physical
product?

A. Well, there's less pricing flexibility in
the streaming context. With sales, we could price
titles on a individual title-by-title basis. So we
had a digital price code sheet that was at least a
page or two long with all kinds of different price
codes that labels could choose for particular albums
and they could -- they could change the price code
during the life span of the album, so they might --
they might discount certain artists if they're newer
artists at the beginning of their life span to try
to get up the charts, or for superstar artists, they
might -- they might start off with a very high
price, a super top price code.

And, you know, as the title went into

Heritage Reporting Corporation
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kind of catalogue part of their life span after 18

months of the release date, there might be another
change in price to reduce the -- the price to stores
and, therefore, hopefully to consumers so that they
can -- they would keep buying that title and it
would help revive sales that had by -- by that time,
had slowed to a trickle.

In the streaming world, we don't have
that flexibility because there's one single price
for all of our content. And there is also
competition among all the Services to offer the same
price and the same features as all of their
competitors.

So the -- the Services tend to, you know,
converge onto, you know, one general user experience
and one general price to the market.

Q. Okay. So in the -- the slide that we're
looking at where it says pricing is constrained by
several factors, and the first sub-bullet is nature
of streaming, is that what you just talked about?

A. Yes.

Q. Okay. 2And then you also say that pricing
is constrained by regulation. What do you mean by
that?

A. Well, there are a number of elements

Heritage Reporting Corporation
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there. Terrestrial radio is exempt from the

Copyright Act, so they don't pay any royalties to
the music industry.
Internet radio is regulated by statute,

so they have a single price point for ad-supported

streaming and a -- another price point for
subscription streaming that we are -- we don't have
the power to -- to change.

And the user-generated services are able
to use the DMCA safe harbor to either avoid the need
for a license at all, if they just rely on user
uploading, or to the extent that we do negotiate a
license for them, they're able to negotiate much
lower rates because they have that -- that option of
just going on license and being covered by the safe
harbor.

Q. Okay. And then the last sub-bullet here
is market forces. Just briefly, can you tell us
what you're referring to there? I think we'll talk
about it more later.

A. Yeah, some of it had to do with the fact
that the Services are all trying to offer the same
features for the same price point and there's kind
of a "me too" element to the -- the trends in the

market, where every time one Service lowers prices

Heritage Reporting Corporation
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or adds new features, the other Services want to be
able to do the same thing because they're all
competing for the same kind of subscriber base.

And also, you know, we're dealing with
much bigger companies that have a lot more market
power here. I mean, we're -- you know, our primary
partners in the streaming -- streaming business are
Apple, Amazon, and Google, which are the biggest
companies in the market and drive the hardest
bargains in the market.

Q. Okay. Sorry, I'm just trying to make
sure that I don't go into my next slide being
restricted.

MR. HANDZO: I think, Judge, I actually
probably need to go into restricted session for a
while since we're going to be talking about pricing
strategies and some numbers.

JUDGE BARNETT: Okay. At this point, we
will close the hearing room.

MR. HANDZO: And I'm going to ask that
Mr. Bauman, who's here from UMG, be allowed to
remain since this is all UMG's confidential
information. I think he's probably entitled to hear
it.

JUDGE BARNETT: UMG may stay. Russians

Heritage Reporting Corporation
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may stay. Everyone else please leave.

(Laughter)
(Whereupon,

confidential session.)

the trial proceeded in
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OPEN S ESSION

BY MR. LARSON:

Q. Now, Mr. Harrison, your written direct
testimony notes at paragraph 36 that steering is
increasingly possible for on-demand services; is
that right?

A. That's right.

Q. All right. And you specifically tie that
to the use of playlists, correct?

A. Correct.

Q. Right. And I think you go so far, at the
beginning of that paragraph, as to suggest that the
use of playlists could iead to price competition; is
that right?

Just take a look at that first -- first
couple of sentences if you need to.

A. So what I meant here is that the same
type of steering that's available to non-interactive
or that was found to be available to non-interactive

sexrvices i1s also available to on-demand services.

0. Right.
A. Which means that either necessarily I
didn't -- the intent of this was not to say that

they're both creating the possibility of price

competition, just simply that they both have the

Heritage Reporting Corporation
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ability to steer.

0. Right. And for interactive services,
that's through the use of playlists; is that what

you mean?

A. That's right, primarily.
Q. Okay.
A. But also through browsing and other

placement functions, merchandising.

Q. Right. And did you mean to suggest that
the use of playlists by interactive services could
then lead to price competition?

A. That -- that was not the intent.

Q. That was not your intent, okay. As we've
seen, there hasn't been price competition in
Universal's pricing to interactive services,
correct?

A. Right. The price competition is more
around the pricing of the service itself as compared
to other ways to access music as opposed to |
competition among the labels because, as I said
earlier in my testimony, we can't verify what the
other labels are charging in a subscription service
the way we can in a sales context.

Q. Right.

JUDGE STRICKLER: In the final sentence

Heritage Reporting Corporation
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of paragraph 36 of your written direct testimony,
you say, "The services do of course have the ability
to choose which sound recordings to include in those
streams based on price."

What did you mean by that? Did you mean
that there ig, in fact, price competition for the --
for the insertion of songs in playlists?

THE WITNESS: What I mean is that the
services can decide to place more lower cost
recordings into prominent areas of their service
whether that's earlier on in playlist or higher up
in a -- on a page in the -- the browsed section of
the service so that they might -- you know, it's
similar to how Netflix creates a lot of original
content in order to put pressure on the studios to
continue licensing content to them at reasonable
rates and also to kind of control their -- their
destiny on a -- on a profitability -- from a
profitability perspective.

The subscription services have similar
abilities where they can -- they can create original
content, they can -- they can buy out kind of, you
know, production music content for more generic type
playlists like a sleek playlist or something like

that where they don't have to use major label
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So they can -- they can make decisions

based on their -- their merchandising and their

placement of tracks within playlists based on price.
JUDGE STRICKLER: Thank you.

BY MR. LARSON:

Q. Right. And, Mr. Harrison, to follow up
on that, I think you testified in your deposition
that Spotify had been rumored to be trying in some
way to feature lesser-priced music in various of the
areas of its service, correct?

A. Correct.

Q. Right. And -- and even assuming that's
true, Universal has not lowered its price to Spotify
in an effort to avoid Spotify steering away from it
to such lower-priced music, correct?

A. Well, I can only speak, I think, in
relation to the prior agreement, not the current
agreement.

Q. Correct. That's the -- that's the

agreement on the record.

A. So with respect to the agreement on the
record, I'm not aware of -- of that happening.
Q. You're not aware of Spotify -- Spotify

did not in that agreement lower its price to avoid
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Spotify steering away from it, correct?

A. Sorry, I'm not sure I understood that.

Q. Yes. Universal did not lower its price
to Spotify in an effort to avoid Spotify steering
away from Universal to lesser-priced content,
correct?

A. Not that I'm aware of.

Q. Okay.' Let's look at paragraph 28. And
this is restricted so let's not -- let's keep it on
the restricted screen. And I won't say the numbers
out loud since we're in open session.

But in paragraph 28, you identify some
statistics regarding the percent of plays on Spotify
and Apple that come from playlists. And I think
these were discussed in your direct testimony. Is
that right?

A. That's right.

Q. All right. And to be clear, these
percentages include all types of playlists,
service-created, third-party-created, user-created
playlists, correct?

A. That's correct.

Q. All right. And at least as of the time
of your deposition -- well, strike that.

Earlier I think you suggested that you

Heritage Reporting Corporation
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1 had a sense that those numbers broke down in some
’ 2 way about half and half between service-generated

3 and other types of playlists; is that right?

4 A. For one of the services.

5 Q. Okay. And was that the first or second

6 service listed there?

7 A. The first.

8 Q. All right. ©Now, do you recall, did you

9 learn that since the time of your deposition?

10 A. I looked back at -- at some documents

11 that I had to refresh my recollection.

12 Q. Okay. And did you produce those
13 documents to -- to Sirius XM after looking at those?
. 14 A. I don't know what was produced, but T

15 believe that it's information that was used for
16 this -- these original numbers. So they would

17 1likely have been produced prior --

18 Q. Okay. Do you recall --

19 A. -- prior to my testimony.

20 Q. -- when I asked you in the deposition how
21 this -- these percentages broke down between service

22 generated and other types, you didn't know?
23 A. I don't recall that specifically, but
24 like I said, I don't know sitting there in the

25 deposition without any access to documents.

|
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Q. Okay. Let's go back to paragraph 36. On

that point, just -- just so we're clear, are you
aware sitting here of any evidence on the record or
any documents that have been provided that show, of
the numbers in paragraph 28, what percent or what
share of those percentages are from

service-generated playlists?

A. I'm not sure I understood the question.
Q. Yeah. I'm sorry. Can we call up 28
again, please. I just want to make sure we have a

clear record here.

Again, this isg restricted. You'll see
the percentages referenced in the paragraph again,
Mr. Harrison. So my question is are you aware of
any documents on the record or any evidence that has
been provided by SoundExchange identifying the
specific share of those percentages that reflect
service-generated playlists as opposed other kinds
of playlists?

A. Okay, yveah, I see that. So we're not in
restricted, right?

Q. We're not in restricted. So don't say
the numbers out loud. My question is only, are you
aware of any evidence that has been provided in the

case identifying what share of those percentages are
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service-generated playlists? Yes or no?

A. There is a percentage in paragraph 36
that identifies the --

Q. We're in paragraph 28. My apologies if
that wasn't clear.

A. Well, right, but I -- but the paragraph
36 identifies a percentage that is service
programming that then relates to the percentage that
is referred to in paragraph 28.

Q. Okay. Is that what you were referencing
before when you -- when you gave the half and half
figure? Were you referencing paragraph 36°?

A. Well, so that's not specifically what I
was referencing, but I think this figure in
paragraph 36 is more narrow than the figure I had
mentioned before. And the figure I had mentioned
before probably included other third-party
playlists, not just service-created playlists.

Q. Okay. Got it. Thank you. So let's talk
about that number in paragraph 36. Just to be
clear, what that means -- and we're talking about
the -- the number associated with Spotify's top
playlist, correct?

A. Correct.

0. Right. And what that means is that that
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percentage of Spotify's users listen to its top
playlists during some reporting period, not that
that percentage of plays on Spotify came from that
playlist, correct?
A. Correct.
Q. That's measuring users, not plays, right?
JUDGE STRICKLER: I actually want to get
more -- a little bit more granular on that sense
because the verb that is used is "reached." It says
"Spotify's top playlist reached a certain percent
of" -- "reached" a certain percent its users and
Apple's top playlists reached another percent of its
users.
What does "reached" mean?
THE WITNESS: "Reached" means that that
-- that number of users accessed that playlist.
JUDGE STRICKLER: So it wasn't just that
they had it available to them; they actually
accessed 1it?
THE WITNESS: No, you're right.
BY MR. LARSON:
Q. Again, that measures users, not
percentage of plays or streams, correct?
A. Correct.

0. And the same is true of the figure that's
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identified there for Apple; is that right?

A That's right.
Q. Okay.
MR. LARSON: Shall I keep going, Your
Honor, or -- I see that it's a little after 12.
JUDGE BARNETT: How much more do you
have, Mr. Larson?
MR. LARSON: Probably 20 to 30 minutes.
JUDGE BARNETT: We'll go ahead and take
our noon recess, then. We'll be at recess for one
hour.
MR. HANDZO: May I, before we break, I'm
wondering whether, and Mr. Rich is nodding yes so I
think he agrees, whether we ought to take a little
shorter lunch break than usual just to make sure we
get through our witnesses today.
JUDGE BARNETT: Certainly. 45 minutes.
MR. RICH: Thank vyou.
MR. HANDZO: Thank you. Appreciate it.
(Whereupon, at 12:06 p.m., a lunch recess

was taken.)
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AFTERNOON SESSION
(12:55 p.m.)
JUDGE BARNETT: Please be seated. Mr.
Larson?
MR. LARSON: Thank you, Your Honor.

BY MR. LARSON:

Q. Good afternoon, Mr. Harrison.

A. Good afternoon.

Q. I would like to start back in paragraph
36 where we left off -- or at least I think where we

left off, as I recall. And I will direct your
attention -- this is restricted, Kim -- last
sentence of that paragraph, you will see there,
there is a stated percentage of plays that you say
come from playlists and algorithmic streams on
Spotify; is that right?

A. That's right.

Q. And I should say playlists and

algorithmic streams that the Service controls.

Correct?
A. Correct.
Q. To start, that number is a good bit less

than half of the figure we saw in paragraph 28,
correct?

A. Correct.
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Q. Okay. And let me just ask, an
algorithmic stream, I think you have told me before,
would include radio-type streams or stations created
by a software algorithm; is that right?

A. That's right.

Q. And you don't know how the 25 percent
breaks down as between human curated playlists --
I'm sorry.

That number shouldn't be on the record, I
apologize for stating it out loud, so if we could
strike that.

You don't know how the figure identified
there on the page breaks down as between human

curated playlists and software generated streams,

correct?
A. Correct.
Q. And just a couple questions about

playlists. When a user uses a playlist, that could
reflect an on-demand play as opposed to a lean-back
play, correct?
A. Well, it depends on the type of play --
the type of way that the user is using the playlist.
Q. Right. That's my question. So a user
could start a playlist and just listen through it,

you know, beginning to end, right?
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A. Yes.

Q. A user can also look at a playlist and
choose a song from it, listen to it again, skip to
another song later in the playlist, that sort of
thing too, right?

A. In the fully on-demand services, yes.

0. Right, right. And in terms of the data
that you provide in your testimony, does it
distinguish between those different types of
playlist listens?

A. I don't know that we have that level of
granularity.

JUDGE STRICKLER: I have a question for
you with regard to that sentence, the phraseology of
the sentence, really. You say in paragraph 36,
"overall for Spotify as much as X percent of plays
come from playlists and algorithmic streams that the
Service controls.”

You don't say X percent, you don't say
approximately, you say as much as X percent. What
does that mean "as much as"?

THE WITNESS: So it varies from month to
month. I think that's the high level. It doesn't
vary widely, but it does wvary from month to month.

JUDGE STRICKLER: Do you know what the
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range is?

THE WITNESS: I don't know the lower end
of the range.

JUDGE STRICKLER: And so should we take
that X percent that is there in paragraph 36 as the
high end, the high number?

THE WITNESS: Yes.

JUDGE STRICKLER: Thank you.

BY MR. LARSON:
Q. If you could look at the binder in front
of you, Mr. Harrison, that says, I think it says

iHeart, Pandora and other on it, perhaps?

A. Sorry, which?

Q. It is the cross binder.

A. Oh.

Q. That has tabs with Trial Exhibit 113 as

the first two tabs.

JUDGE STRICKLER: Volume 2 of 27

MR. LARSON: Yes, I'm sorry, mine has a
different cover.

JUDGE BARNETT: Could I ask someone to
please move the bags out of the egress route?

MR. LARSON: Is this volume 2? Yeah,
volume 2 of 2.

THE WITNESS: Oh, iHeart and Pandora?
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BY MR. LARSON:

Q. Yes.
A. Yes.
Q. Could you turn to Trial Exhibit 704 in

that binder. You will see at the top it séys Apple
Music by container type; is that right?

A. Right.

Q. And I won't read any of the numbers into
the record. And this is on a Universal PowerPoint
template, correct?

A. Correct.

Q. And looking at the bottom, I believe it
says UMG business analysis/JH. Is that right?

A. That's right.

Q. Right? And you believe JH is James Hill
who works in the UMG Business Analysis Department?

A. That's right.

Q. And Mr. Hill is the person who analyzes
playlist data of the kind we have been discussing;
is that right?

A. He is one of the people.

MR. LARSON: Your Honor, I would offer
Exhibit 704 into evidence.
MR. HANDZO: I object, Your Honor. There

is no foundation that Mr. Harrison really knows
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anything about this document, is able to interpret
it, explain it, or do anything else with it. So I
think what has happened with prior witnesses is, you
know, where the witness just doesn't know about the
document, the fact that it may have come from the
witness' company isn't sufficient to get it into
evidence.

JUDGE BARNETT: The foundation objection
is sustained. You could attempt to lay that
foundation, Mr. Larson, if you want.

BY MR. LARSON:
Q. So, Mr. Harrison, is this -- you said you

receive playlist data from various services,

correct?
A. Correct.
Q. And that forms the basis of some of your

numbers that are in your testimony, correct?

A. Correct.

Q. And Mr. Hill is the person that, one of
the people involved with analyzing that sort of
datav?

A. Yes.

Q. And does he from time to time create
reports or summaries or analyses of that playlist

data?
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A. He does.

0. Okay. And is Exhibit 704, does that
appear to you to be one of those examples of those
analyseg for Apple Music playlists?

A. I mean, based on the fact that it says
Universal Music Group and has UMG Business
Analysisg/JH, that's what I would assume.

MR. LARSON: I renew my offer of the
exhibit, Your Honor.
MR. HANDZO: I will renew my objection.
JUDGE BARNETT: Mr. Harrison, have you
ever seen this particular report before?
THE WITNESS: Only in my deposition.
JUDGE BARNETT: Sustained.
BY MR. LARSON:

Q. Could you turn to paragraph 13 of your
written direct testimony. So you state there the
prevailing industry view is that the increase in
streaming and the decrease in download sales are a
related phenomena -- the former is causing the
latter. Do you see that?

A. Yes.

Q. It is on your screen. And if we can skip
ahead to 17, paragraph 17. And there in the middle

of the paragraph -- let's keep this on restricted
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screen, please -- you say "but streaming services on
the whole -- whether they are on-demand Internet
services, non-interactive Internet services, SDARS
or preexisting subscription services (PSS) -- are
causing consumers to purchase less music."

Do you see that?

A. Yes.

Q. These statements are not based on any
particular studies or research demonstrating that
Sirius XM in particular has caused a drop in
download sales or substitutes for sales of
downloads, correct?

A. Correct.

Q. Okay. In paragraph 27 of your written
direct testimony, if we can blow up the whole
paragraph. You discuss there some alternative
methods for consuming music available in the car and
state that subscribers to Sirius XM would naturally
tend to buy more other higher revenue options,
including Premium interactive serxrvices, downloads,
non-interactive subscription streaming services or
CDs, if they did not subscribe to Sirius XM; is that
right?

A. That's right.

Q. Right. And then in paragraph 28 you
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state that listening to a playlist is particularly
suited to in-car listening; is that right?

A. That's right.

0. And I take it you included this sentence
in your testimony to suggest that playlist
listening, to the extent it happens in the car, puts
the interactive services in competition with Sirius
XM; is that right?

A. That's right.

0. Now, these statements were not based on
any particular studies or research demonstrating
that Sirius XM subscribers would use other streaming

services in the car if it were not for Sirius XM,

correct?
A. Correct.
Q. And you are not aware of any studies or

other research suggesting that Sirius XM subscribers
would use other streaming services in the car were
it not for their use of Sirius XM, correct?

A. Only the surveys that were done as part
of this proceeding.

Q. Right. So putting aside what has been
submitted by experts or survey people here in this
proceeding, you are not aware of any other research

or studies, correct?
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